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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHVOND, NOVEMBER 6, 2002

APPLI CATI ON OF
OLD DOM NI ON ELECTRI C COOPERATI VE CASE NO. PUE-2002-00003

For approval of a certificate of
publ i ¢ conveni ence and necessity
for electric generating facilities

FI NAL ORDER

On Decenber 28, 2001, A d Dom nion Electric Cooperative
("Ad Dom nion" or the "Cooperative"), acting as the sole and
managi ng nmenber of Marsh Run Generation, LLC ("Marsh Run"),
filed an application with supporting testinony and exhibits with
the State Corporation Comnission ("Conmission").? The
application requests that the Conmmi ssion grant the Cooperative a
certificate of public conveni ence and necessity ("Certificate")
pursuant to 8 56-265.2 of the Code of Virginia ("Code") to
construct an approximately 696 negawatt natural gas-fired,
single cycle electric generation facility in Fauqui er County,
Virginia (the "Facility").

The Conmmi ssion entered an order in this matter on
February 7, 2002, requiring O d Domnion to provide public

notice of its application, assigning a Hearing Exam ner to

1 On February 25, 2002, the Cooperative filed suppl emental testinony and
exhibits pertaining to its application. On March 21, 2002, O d Domni nion
filed a notion to adnmt an omtted attachment and additional information.
The Hearing Exami ner granted this notion on April 10, 2002.
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conduct further proceedi ngs, and establishing a procedura
schedule in this matter

On March 21, 2002, the Piednont Environnmental Counci
("PEC'") filed a request to be granted status as a respondent.
The Cooperative filed a notion for denial of this request on
April 16, 2002. On April 18, 2002, PEC withdrew its request.

On March 22, 2002, Colunbia Gas of Virginia, Inc.

(" Colunbia Gas"), filed a notice of participation as a
respondent.

The Fauqui er County Board of Supervisors filed comments in
support of the Facility on March 27, 2002.

The Departnment of Environnental Quality ("DEQ') coordinated
an environnental review of the application by DEQ and ot her
interested state agencies, the regional planning comm ssion, and
Fauqui er County, Virginia. The DEQ prepared a report on the
potential inpacts to natural resources fromconstruction and
operation of the Facility, as well|l as recommendations for
m ni m zing those inpacts ("DEQ Report”), which was filed on
April 3, 2002.

On April 18, 2002, the Comm ssion Staff ("Staff") filed
direct testinony regarding its analysis of the Cooperative's
application. The DEQ Report was attached to the testinony filed
by Staff.

AOd Domnion filed rebuttal testinony on May 6, 2002.



An evidentiary hearing was held on May 21, 2002, before
Heari ng Exam ner M chael D. Thomas, with John A Pirko, Esquire,
Janes Patrick GQuy Il, Esquire, and T. Borden Ellis, Esquire,
appearing on behalf of Ad Domnion, M Renae Carter, Esquire,
appearing on behalf of Colunbia Gas of Virginia, Inc. ("Colunbia
Gas"),? and Katharine A Hart, Esquire, appearing on behal f of
the Staff.

Thirteen public witnesses testified in favor of the
Facility, and one public witness spoke in opposition.3

A d Dom nion presented the testinony of four wtnesses:

(1) M. Kenneth F. Al exander, Vice President of Asset

Devel opnent and Production for A d Dom nion, who testified
regardi ng the construction, ownership structure, and operation
of the Facility; (2) M. Peter F. Gllini, D rector of Power
Supply for O d Dom nion, who described how the Cooperative
deternmined that the Facility was the best option to neet the
Cooperative's demand; (3) M. David N. Smth, Mnager of

Envi ronnment al Li censing and Conpliance for Add Dom nion, who
testified as to the environnental permtting and |icensing

process, as well as to the environnental inpacts of the

2 A Stipulation regarding the supply of natural gas to the proposed facility
entered into by Colunbia Gas and O d Dom nion was filed May 20, 2002. The
Staff did not object to the Stipulation.

3 The Hearing Examiner's Report issued August 22, 2002, summarizes each
W t ness' testinony.



Facility; and (4) M. Paul F. Geywall of Trinity Consultants,
Inc., who addressed the current levels of air quality and any
cunul ative inpacts of the Facility and other existing or
proposed facilities.

The Staff presented the testinony of three w tnesses:

(1) M. Marc A Tufaro, Assistant Uilities Analyst with the
Commi ssion's Division of Energy Regul ation, who addressed the
Facility's inpact on rates, reliability of regul ated service,
and technical viability; (2) Ms. Mary E. Owens, Principal

Fi nanci al Analyst with the Comm ssion's Division of Econom cs
and Fi nance, who testified regarding A d Dom nion's financia
ability to construct the Facility; and (3) M. Jarilaos Stavrou,
Princi pal Research Analyst with the Conm ssion's Division of
Econom cs and Fi nance, who described O d Donm nion's |oad
forecast and resource plan, addressed the econom c inpacts from
construction, and eval uated whether the Facility is in the
public interest.

On August 22, 2002, the Hearing Exam ner entered a Report
summari zing the record, and anal yzing the evidence and issues in
the May 22, 2002, proceeding. The Hearing Exam ner determ ned
that Marsh Run, rather than O d Domnion, is the legal entity
that should hold the Certificate. The Hearing Exam ner found

that Marsh Run is the entity that is borrow ng the noney, paying



the cost of construction, and will own the Facility, while Ad

Domi nion is supervising the construction and will operate it.
In his Report, the Hearing Exam ner recommends that the
Conmi ssi on enter an order adopting his findings and grant
approval , pursuant to 8 56-580 D of the Code, to Marsh Run to
construct and operate the Facility after certain requirenents

were net. The Report included the foll ow ng findings:

(1) The [Facility] will have no material adverse effect
reliability,;
(2) The [Facility] will have no material adverse effect

conpetition;

(3) The [Facility] will have no naterial adverse effect
retail electric, natural gas, water, or sewer rates;

(4) The [Facility] will have no material adverse effect
any threatened or endangered plant or animl species, any
wetl ands, air quality, water resources, or the environment
general |l y;

(5) The [Facility] will have no material adverse effect
econom ¢ devel opnent;

(6) The [Facility] will have no nmaterial adverse visua
i mpact on the surrounding area;

(7) There is insufficient evidence in the record to

on

on

on

on

determine whether the [Facility], and its associated facilities,

may have a material adverse effect on cultural resources, and



t hereby, the public interest. The Commi ssion should require Ad
Dominion to file with the Conm ssion a copy of the plan of

avoi dance that it filed with the Virginia Departnent of Historic
Resources ("VDHR'), and, pursuant to 8 56-580 D of the Code, as
anended, the Conm ssion should obtain VDHR s concurrence in the
pl an of avoi dance;

(8) The [Facility's] use of fuel oil is not contrary to
the public interest;

(9) The Comm ssion should incorporate the Stipul ation
entered into between A d Dom nion and Col unbia Gas in any
Certificate issued in this case; and

(10) The Comm ssion should include a sunset provision in
any Certificate issued in this case that the Certificate wll
expire if construction has not conmenced within two years from
t he date of issuance.

On Septenber 12, 2002, O d Dom nion filed corments on the
Hearing Exam ner's Report generally supporting his
recommendati ons, but providing conment on two issues. First,
O d Dom nion does not believe that it is necessary or
appropriate to require dd Domnion to file the plan of
avoi dance of cultural or historic resources that it filed with
VDHR with the Commission as well. dd Dom nion al so does not
bel i eve that the Comm ssion obtaining VDHR concurrence with the

plan i s necessary or appropriate. In support of its comments,



O d Dominion indicates that it readily accepts the
recomendation contained in the DEQ Report that O d Dom nion
"[cl]onsult with [VDHR] to conplete the review and mtigation of
any inpacts to historic structures or archeol ogi cal resources.”
A d Domnion states that it has been working with VDHR and wil |
continue to cooperate fully in locating, identifying, and either
avoiding or mtigating any inpact on such resources. The
Cooperative notes that it nust do so in order to secure VDHR s
approval of the Facility. QO d Dom nion requests that the

Commi ssion condition the certificate on obtaining the VDHR s
approval, rather than adopt the Hearing Exam ner's
reconmendat i on.

Second, A d Dom nion maintains that the certificate should
be issued in the nanme of A d Dom nion, not Marsh Run as
suggest ed by the Hearing Examiner.?* Qd Dominion argues that Od
Dom nion is the applicant in this proceeding and is the entity
relied on to provide the expertise and financial support for the
construction and operation of the Facility. The Cooperative
states that a certificate of public conveni ence and necessity

obt ai ned pursuant to 8 56-580 D of the Code is for the

4 In support of its argunent, O d Dominion cites Application of Od Dominion
El ectric Cooperative, For a certificate for electric generation facilities in
Loui sa County, Case No. PUE-2001-00303, Final Order (July 17, 2002), where a
certificate of public convenience and necessity was issued to Od Dom nion to
construct and operate a facility in Louisa which would be owned by Loui sa
Generation, LLC




construction and operation of an electric generation facility.
The Cooperative argues that 8 56-580 D of the Code does not
address the ownership of the facility.

In response to a request by the Staff, on Cctober 18, 2002,
the DEQ filed a letter pursuant to 8§ 10.1-1186.2:1 C of the Code
("DEQ Letter"). Anong other things, this Code section requires
that, prior to the close of the Conm ssion's record on an
application for certification of an electric generating facility
pursuant to 8 56-580 of the Code, the DEQ shall provide the
Commi ssion with certain information about environmental issues
identified during the review process. The DEQ Letter stated,
anong ot her things, that all issues identified during the DEQ s
revi ew process are addressed in the above nentioned DEQ Report.

NOW THE COW SSI ON, havi ng consi dered the record, the
pl eadi ngs, the Hearing Exam ner's Report, and the applicable
law, is of the opinion and finds that the Hearing Exam ner's
findi ngs and recomendati ons, except as nodified herein, should
be adopt ed.

O d Dom nion requested the Certificate, wll supervise and
be responsi ble for the construction, and will operate the
Facility. W find, therefore, that O d Dom nion should be
granted authority and the Certificate to construct and operate

the Facility.



As we have indicated in previous orders,® the Code
est abl i shes six general areas of analysis applicable to electric
generating plant applications: (1) reliability;® (2)
competition;’ (3) rates;® (4) environment:® (5) econonic

1 W have eval uated the

devel oprent ; 1° and (6) public interest.?
Facility according to these six areas.

Pursuant to 8 56-580 D of the Code, we find that the
Facility will have no material adverse effect upon reliability
of electric service provided by any regulated public utility.
We further find that the Facility is not otherw se contrary to
the public interest in that, anong other things, rates for the
regul ated public utility will not be inpacted.

We have given consideration, pursuant to 88 56-46.1 A and

56-580 D of the Code, to the effect of the Facility on the

environment. Effective July 1, 2002, 88 56-46.1 A and 56-580 D

® See, e.g., Tenaska, Case No. PUE-2001-00039, Final Order (April 19, 2002);
Application of Od Dom nion Electric Cooperative, For a certificate of public
conveni ence and necessity for electric generation facilities in Louisa
County, Case No. PUE-2001-00303, Final Order (July 17, 2002).

6 Va. Code Ann. §§ 56-46.1 A and 56-580 D (i).
” Va. Code Ann. § 56-596 A.

8 Va. Code Ann. 8§ 56-580 D (ii). See also 20 VAC 5-302-20 14; Ex Parte: In
the matter of amending filing requirenents for applications to construct and
operate electric generating facilities, Case Nos. PUE-2001-00313 and PUE-
2001- 00665, Order Adopting Rules and Prescribing Additional Notice at 6
(Dec. 14, 2001).

9 Va. Code Ann. 8§ 56-46.1 A and 56-580 D
10 va. Code Ann. §8§ 56-46.1 and 56-596 A.

1 Va. Code Ann. 8§ 56-580 D (ii).



of the Code provide that, anmong other things, any valid permt
or approval regulating environnmental inpact and mtigation of
adverse environnental inpact, "whether such permt or approval
is granted prior to or after the Comm ssion's decision,” shal

be deened to satisfy the requirenents of 88 56-46.1 A and 56-580
D of the Code "with respect to all nmatters that (i) are governed
by the permt or approval or (ii) are within the authority of,
and were considered by, the governnmental entity in issuing such
permt or approval, and the Conm ssion shall inpose no
additional conditions with respect to such natters."

In this regard, O d Domnion is in the process of obtaining
the environnental permts and approval s necessary for the
construction and operation of the Facility. The DEQ Letter
expl ains that two of the recomendati ons contained in the DEQ
Report "coul d' be governed by Virginia Water Protection Permts
("VWWPPs") . The DEQ Letter asserts that "[w] hether and to what
extent these recommendati ons becone permt conditions depends on
the interaction between the issuing authority and the Depart nent
of Gane and Inland Fi sheries, which devel oped the
recommendati ons and which interacts directly with the permtting

authority in the permt process.”

12 These recomendations involve (1) precautions for in-streamwork, and
(2) conducting a habitat assessment.

10



Based on the DEQ Letter, all of the environnmental issues
identified in the DEQ s review are contained in the DEQ Report.
There have been no other issues raised in this case. W wl
require Add Domnion to conply with the recomendations in the
DEQ Report, excluding the two recomendati ons di scussed above.

It is clear that these two enunerated recommendati ons are within
the authority of, and are being considered by, the permtting
agency; pursuant to 88 56-46.1 A and 56-580 D of the Code, the
Commi ssion shall inpose no additional conditions with respect to
such matters. W also will not adopt the Hearing Exam ner's
recommendation with regard to the plan of avoi dance of cultura
and historic resources. Rather, we will require O d Doninion to
obtai n approval fromthe VDHR of its plan as a condition of the
Certificate.

Accordingly, IT IS ORDERED THAT:

(1) Pursuant to § 56-580 D of the Code, O d Domnion is
hereby granted authority and a Certificate to construct and
operate the Facility described in this proceeding

(2) The Certificate granted herein shall be conditioned
upon the receipt of all environnental and other permts
necessary to construct and operate the Facility.

(3) As a condition of the Certificate granted in this
case, O d Dom nion shall conply with the recomrendati ons nmade by

DEQ in the DEQ Report filed in this proceeding, except for the

11



recomendat i ons regarding (a) precautions for in-stream work,
and (b) conducting a habitat assessnent.

(4) As a condition of the Certificate granted in this
case, A d Dom nion shall obtain approval fromthe VDHR of its
pl an for avoi dance of cultural and historic resources.

(5) The Certificate granted herein shall expire in two
years fromthe date of this order, if construction of the
Facility has not commenced.

(6) The Stipulation entered into between A d Dom ni on and
Col unmbia Gas is hereby approved and adopt ed.

(7) There being nothing further to cone before the
Commi ssion in this proceeding, this case shall be renoved from
t he docket and the papers transferred to the file for ended

causes.

MOORE, Conmi ssioner, Concurs:

G ven the statutory change effective July 1, 2002, | concur
with nmy coll eagues in the decision to approve constructi on and
operation of the proposed facility. Wile the necessary pernits
from ot her agenci es have not been issued, as reflected in the
order, there appears to be nothing further for this Comr ssion
to consider. | continue to be extrenely concerned that the
envi ronnment al studi es, anal yses, and reviews prior to the

i ssuance of permts and approvals may not be adequate or as

12



t horough as they should be.! If the studies, analyses, and
reviews of the state are inadequate, Virginia may suffer
unnecessarily, causing harmnot only to the environnent, but to

the health of the citizens and the econony of the Commonweal t h.

1 Exanpl es of areas where, based on the record before the Conmi ssion
addi ti onal analysis and study should be required are discussed in ny prior
concurrences and di ssents. See Conm ssioner More concurrence, Application
of CPV Cunni ngham Creek LLC, For approval of a certificate of public

conveni ence and necessity pursuant to Va. Code 856-265.2, for an exenption
from Chapter 10 of Title 56, and for the interimauthority to nake financia
expendi tures, Case No. PUE-2001-00477, Final Order (October 7, 2002);
Conmi ssi oner Moore concurrence, Application of Od Dom nion Electric
Cooperative, For a certificate of public convenience and necessity for

el ectric generation facilities in Louisa County, Case No. PUE-2001-00303,
Final Oder (July 17, 2002); Comm ssioner More dissent, Application of
Buchanan Generation, LCC, For permission to construct and operate an

el ectrical generating facility, Case No. PUE-2001-00657, Final Order

(June 25, 2002) ("Buchanan, More dissent"); Conmi ssioner More dissent,
Application of Tenaska Virginia Partners, L.P., For approval of a certificate
of public conveni ence and necessity pursuant to Virgi nia Code 856-265.2, an
exenption from Chapter 10 of Title 56, and interimapproval to make financia
commitments and undertake prelimnary construction work, Case No. PUE-2001-
00039, Final Order (April 19, 2002) ("Tenaska, More dissent").

Thi s case presents another exanple based on the data and expl anati ons
provided to the Commi ssion. The nost critical area in this proceeding
appears to be ozone where the current background ozone concentration |evel in
the area of the proposed plant is already at 120 ppb, which is equal to the
present NAAQS for ozone. Ozone concentration |evels under the nore stringent
revi sed standard were not provided although it was stated that the area would
be in attai nment under both standards, assuming future NOQ¢ Sip Call reductions
that may occur. There is no safe |level of ozone, and exceedences under the
revi sed standard (ei ght-hour, 80 ppb) have been nore than fifteen tines
greater statew de than under the one-hour standard (one-hour, 120 ppb). See
Tenaska, More dissent at 6-8 and Buchanan, Moore dissent at 3-4. G ven
these facts and the current ozone level in the area, nore data should be
provi ded and anal yzed, and the inpacts of ozone on the health of people and
the environnment should be studi ed and considered carefully before the
Commonweal t h deci des whet her to approve the construction and operation of the
proposed facility.
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